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STATEMENT

Pursuant to notice, a hearing was held in Miller, Indiana, on
May 16, 1962.

THE ISSUE

The Grievance reads:

"On September 6, 1960, the Company displaced Y. Toth,
#16728, from her regular job position of Carton
Machine Operator in the Tin Mill Salvage Sequence
and placed her in the Labor Pool. The Cowpany is
operating the carton machine with younger employees
and the entire sequence is working a 40 hour week.

The Company place Y. Toth, 16728, into her old job
position and pay her the difference in moneys due to her."
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DISCUSSION AND DECISION

It is one of the Company's contentions that the same basic issue
was presented in Grievance No. 17-F-2 in 1957. The Arbitrator, however,
in reviewing the Labor Relations Step answer to said grievance cannot
find that this prior grievance was either identical or involved the
same basic issue. 1In the prior grievance the Parties were not confronted
with a situation where a sequentially higher employee was being displaced
from his regular job classification. The earlier grievance dealt
principally with the question of work load and the right of the Company
to have two jobs performed by one employece. The Grievant's essential
complaint in the present case is that she was demoted from her Carton
Machine Operator job on September 6, 1960 and placed as a Janitress
in the Labor Pool. For a considerable period of time after that date
until the Company installed a new combined job entitled "'Sawyer Salvage"
an employee with less salvage sequence service performed this Carton
Machine Operator work. It is evident that on or about September of
1960 there was less carton work to be performed due to the increase in
coil product and a consequent decline in the need for cartons. This
. decrease in the work did directly result in the Company's decision to
demote the Grievant. As far as she personally was concerned, there
was a force reduction that lead to her being removed from her classif-
ication. Certainly her higher sequential service would be meaningless
unless it would lead to greater job retention protection. It is the
Company's statement that after September of 1960 the number of cartons
to be produced varied on a turn-to-turn basis, but that the work rarely
exceeded one or two hours per turn. There is also an indication that
the change of product mix to more coils resulted in less work for the
Saw Operators because when 'processing coils the only work involved as
far as the Saw Operator is concerned is to provide a circular cover
for the coil product'. (Co. Brief p. 10).

There can be no question that the Company has a right to assign
employees to work in classifications paying a lesser rate of compensa-
tion under Article VI, Section 3. The issue in this case, however, is
whether in a situation where work is to be performed on a regular
basis for the indefinite future whether the Company can assign the
work of a classification to an employee with lesser sequential senior-
ity while displacing the regular incumbent of that job. In this partic-
ular case, one of the principal considerations was the Company's desire
to have cartons produced on all three turns because Bundlers were
working on all turns. It is noted that prior to September of 1960 there
were two Carton Machine Operators on the 7--3 shift here involved.
During that earlier period there were no Operators on the 11--7 shift
and only one Carton Machinc Operator on the 3--11 shift. An examina-
tion of Arbitration Awards 262 and 369 show in those cases that the
opinions refer to only '"occasional tasks' and ‘‘occasional and irregular"
needs for particular work. 1In the prescent case the work was required
on almost every tumrn-and could not be considered 'occasional' and
“irregular".
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In the present casc no claim was madec with reference to an alleged
inadcquate work force. Where the Company had need for both Saw and
Carton Machine work to be performed on a regular basis for the indefin-
ite future extending over three shifts, then the Company should have
exercised its discretion to establish a new job classification as it

did subscquently on Septcmber 11, 1961. In the Matter of Calumet Steel
Division this Arbitrator stated:

"There is no language in any Section of Article VI that
would 'alter or modify' the scquential seniority of the
Grievants. It is true that the Grievants exercised
their contractual right under Section 6(b) to waive a
promotion to the Operator Classification. Certain
specified penalties did resuli from this waiver. The
Grievants, however, did not losec their sequential
seniority rclative to the employces who were placed in
the higher classification. The language of Section 6(b)
cannot be construed as a forfeiturc of these important
and valuable seniority rights. Before a forfeiture can
be found, it must be expressed in clear and concise
language. The Grievants are not, in this case, challenging
the 'futurc higher sequential standing of those who have
stepped ahcad.' They are, howcver, asserting their
sequential sceniority rights. A reading of Section 6(b)
in its entirety shows that the words 'future higher
sequential standing' refers solely to promotions and
deals with the rights of an employece who waives a promo-
tion to a 'higher' sequential standing. It does not
deal with the matter of sequential seniority. 1In both
Section 6(b) and Section 8(b) it is clear from an
analysis of the purposes of the provisions that the
Parties were in cach case referring to 'the higher
standing on the jobs above'. If the Parties had actually
intended to have a waiver of a promotion result in a
forfeiture of scquential seniority they would have found
clear and unambiguous languagc to express such an
intention and put the employces on notice."

The Company took the position that even if there were just one
hour of saw work and seven hours of carton machine work the Company,
nevertheless, would assign the employece with lesser sequential senior-
ity to perform the work of both jobs and would have demoted the
Grievant. 1In its first step answer thc Company stated:

"It is initially pointed out that Y. Toth waived the
occupation of Saw Operator; therefore, employees
with lesser sequential dates are established ahead
of Y. Toth on the basis of sequential standing in
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accordance with the provisions of Article VII,
Section 4 of the Collective Bargaining Agreement.
Secondly, as a result of the product change,
allocation of tin plate to coil form in place of
sheet form (with the installation and commencement
of operations on the new #3 Tin Linc), the volume
of work formerly required of the Saw Operator and
Carton Machine Operator is substantially reduced,
eliminating the need for a two-man crew on the

8-4 turn."®

This Grievant had rcquested a demotion from the Saw Operator job
which was tantamount to a waiver. At the time of the installation of
the ncw combined job on September 11, 1961, she continued to be in
the position of having waived a promotion. 1t is noted that Article VII,
Section 6 is entitled 'Waiver of Promotions' and is not simply limited
to the waiving of promotion to a particular job. There is no reference

to a "job" in this provision. The contractual provision, however, does
refer to a "job level'.

The important consideration, however, in this case is that the
Company had no way of knowing whether the Grievant was interested in
the new combined job. She had expressly waived promotion because of
her desire to avoid ''shift work'. She did not file a grievance within
the required lime limit after the new job was installed on September 11,
1961. This Arbitrator is not permitted to award speculative damages,
i.e., there is no way of speculating or determining the Grievant's
frame of mind on September 11, 1961, as to whether she at that time
desired to be promoted to the new combined job. She clearly had waived
promotion, however, to a higher job level, i.e., the Saw Operator job.
Her reasons for waiving promotions are not considered in Paragraph 151.
There is no basis for a finding that she is now entitled to be returned
to her "old job position®, i.e., Carton Machine Operator. The record
does not show that any gricvance was filed subsequent to the installa-
tion of the new combined job on September 11, 1961. The Company did
not show that it would be administratively impractical to assign the
Grievant from the Labor Pool to carton work on a part-time basis between
the periods of September 6, 1960 and Scptember 11, 1961. The evidence
is that during this period there was at lecast one hour of carton work.
The Company should compensate the Grievant at the difference in carn-
ings between her Labor Pool job and thc Carton Machine Operator job
to the extent of onc (1) hour per day for every day she was working
in the Plant during said period.

AWARD

As per the above findings. /6::Q’£L;12h~ '

Peter M. Kelliher

Dated at Chicago, Illinois
this ;2 ) day of June 1962.




